








WHAT IS THE VALUE 
OF YOUR LIEN 
IN THE CURRENT 
ECONOMIC CLIMATE?

Have you ever been on a project as either a contractor or 
supplier where everything is progressing according to the schedule, and 
then suddenly, payments for your labor and/or materials dwindle or 
stop all together?  Contractors and suppliers encounter this problem 
often and, in these economically challenging times, such occurrences 
are growing more frequent.  So, what do you do?  

As a contractor or supplier, you want assurance that you are going to 
get paid for the materials and services you provide on a project.  One of 
the most effective tools at your disposal is the construction or 
mechanics’ lien.  By filing a lien on the property, you effectively 
“cloud” the title of the owner –making it difficult for the owner to 
refinance or sell the property.  In addition, the lien is an effective tool 
even in the event that the party that owes you money has no assets or 
funds to pay you because the lien is secured against the property itself.  
This gives you the assurance that if the party with whom you 
contracted does not honor its obligations and pay for the goods 
or services you provided, you can have the property sold to collect 
the debt.

So, you file a construction or mechanics’ lien on the property for the 
outstanding contract amount and you are confident that your rights 
are protected and that this will result in you getting paid, right?  
Well, not so fast.  Now you find out that, as a result of the economic 
downturn, the value of the property is less than the construction loan 
that was provided to fund the project.  Soon thereafter, the 
construction lender forecloses on the property and wipes out your lien.  
How did this all happen?

In the current economic environment, the construction lender’s 
likelihood of initiating a mortgage foreclosure action against the 

property and wiping out your lien has 
increased.  Traditionally, lenders have been 

generally reluctant to foreclose on mortgages 
because neither the loan officer who generated 
the construction loan, nor the loan committee 
of the lender, wants to report that they have 

had to foreclose on a loan to their regulators 
(state and/or federal agencies).  As opposed to taking a loss, the lenders 
have often pressured the property owner to come up with the money 
to pay the contractor or supplier that filed the lien or, when necessary, 
have loaned the owner additional money to pay the party that filed the 
lien.  However, many properties have now decreased in value below the 
mortgage amount.  Under these circumstances, not only do your lien 
rights count for less, but the lender might not want to lend more 
money to the owner to pay off your lien.  Consequently, it may be 
more beneficial to the lender to foreclose on the property and wipe 
out your lien.  

Despite this danger, liens are still a valuable tool in getting you paid if 
the value of the property exceeds the amount of the mortgage.  If, as a 
contractor or supplier, you are unsure of the ability of the party with 
whom you are contracting to pay, or the value of filing a lien, it is 
prudent to do some investigation on the subject property to determine 
if there are any mortgages or liens filed against it and to find out its 
market value.  This will enable you to determine whether it is worth it 
to invest your time and money in a project that could go under in this 
tough economic climate and, as a result, make any liens you file 
worthless and leave you no means of getting paid for your materials 
and services.
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Should you have a specific legal concern, we 
recommend that you consult with counsel so 

that you may receive the best advice.
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jgreenhall@cohenseglias.com
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UPDATE:
Millers Capital v. Gambone by Jonathan A. Cass, Esquire
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The Pennsylvania Supreme Court recently denied a Petition for Allowance of Appeal that Gambone Brothers Development Company, a residential 
builder, filed seeking to overturn the Pennsylvania Superior Court’s decision in Millers Capital Insurance Company v. Gambone Brothers.
(We previously discussed this case at length in the Newsletter article: “There’s a Bad Moon Rising in Pa,” Volume 5 Issue 04 Winter 2008, available 
at www.cohenseglias.com).

Gambone arose from two lawsuits filed against Gambone, the builder, by homeowners who had purchased homes in two separate developments. 
The homeowners alleged that their homes had sustained extensive water leaks due to “construction defects and product failures” in, among other 
things, the homes’ vapor barriers, windows, roofs and stucco exteriors.  After Gambone’s insurer, Millers Capital Insurance Company, refused to 
provide coverage for these lawsuits, the two companies filed suits against each other seeking a determination of whether there was coverage for the 
homeowners’ lawsuits under the policy issued by Millers Capital.

After Gambone lost before the trial court, it appealed to the Superior Court.  On appeal, Gambone argued that the homeowners’ lawsuits involved 
claims for ancillary and accidental damage that the water damage caused to non-defective work inside the home (drywall, framing, trim, etc.).  
According to Gambone, the resulting water damage constituted an “occurrence” under the policy, even though the damage to the faulty stucco 
exteriors did not.  The Superior Court disagreed, explaining the damage that the rainwater seepage caused was not an “accident,” and therefore, 
there was no “occurrence” for the purposes of insurance coverage.  It held that “damage caused by rainfall that seeps through faulty home exterior 
work to damage the interior of a home is not a fortuitous event that would trigger coverage.”

Now that the Pennsylvania Supreme Court has refused to hear Gambone’s appeal, we expect that insurance carriers will move even more 
aggressively to deny new claims that arise from allegations of faulty workmanship, and to revisit old cases involving claims of faulty workmanship 
where the carrier is currently defending and/or indemnifying its insureds.   


