
By Christopher Soper 
And lane f. kelman
Special to the Legal, PLW

Seemingly, after Al Gore’s environmen-
tal documentary “An Inconvenient 
Truth” came out in 2006, a trend was 

started. Pop culture was infused with a cause 
celeb — going green. Green building, in 
turn, gained considerable exposure. But 
what started as a movement is quickly 
becoming a reality with both public and 
private works projects. 

Like any new practice, potential areas of 
previously uncontemplated liability exist.  

Despite the economic downturn, “green 
construction” continues to grow, particu-
larly in the public sector. Growth has 
occurred, in part, as the result of local, state 
and federal legislation mandating energy 
efficient and environmentally friendly 
building requirements, in conjunction with 
financial incentives such as tax breaks. In 
addition, the American Recovery and 
Reinvestment Act of 2009 (the stimulus 
act) budgeted $4.5 billion to transform 
federal facilities into exemplary high-per-
formance green buildings.  

Despite the increase in green construc-
tion, case law has not, as of yet, kept pace 
with the issues presented to this once 
fledgling, niche construction industry. In 
fact, there is a noticeable absence of litiga-
tion and published court opinions specific 
to green building legal issues. 

The absence of case law highlights the 
lead time necessary for the law to develop. 
To date, the only noteworthy lawsuit in the 
realm of green construction is Shaw 
Development L.L.C. v. Southern Builders Inc., 
a case filed but not fully litigated in 
Somerset County, Md.  

In Shaw, the owner sued the general 
contractor because the building failed to 
achieve a USGBS LEED (U.S. Green 
Building Counsel Leadership in Energy 
and Environmental Design) Silver 
Certification Level. As a result of not meet-
ing the LEED Silver Certification, the 
owner failed to receive $635,000 in antici-
pated green building tax credits.

In Shaw, the parties utilized an American 
Institute of Architects (AIA) A101-1997 
standard form of agreement between owner 
and contractor, which incorporated a proj-
ect manual as part of the contract docu-
ments. The project manual, in turn, refer-
enced green building certification. 

Specifically, the project manual stated that 
the “project is designed to comply with a 
Silver Certification Level according to the 
U.S. Green Building Council’s Leadership in 
Energy and Environmental Design (LEED) 
Rating System, as specified in Division I 
Section ‘LEED Requirement.’”

While this language suggests that the 
project’s design should comport with a 
Silver Certification Level, absent other 
contract provisions, it fails to address key 
issues regarding achieving the certification. 
Some of these issues include responsibility 
for documentation; achieving specific cred-
its and/or a set number of credits; and 
commissioning and testing. Without clear 
and concise contractual provisions, the 
duties, obligations and scope of work of 

parties to a green building construction 
contract will have to be determined by a 
court or arbitration panel.   

The ability to recognize the potential 
liability associated with green construction 
contracts early in the process will help pre-
vent costly litigation down the road.  

The remainder of this article addresses 
some of the main areas of potential liability. 
In addition, a brief overview on how to 
minimize the risk of that liability is 
addressed.  

Familiarity with the Law and 
Rating Systems

The goal of most green construction 
projects is to meet a set of predetermined 
standards. Regardless of whether you are 
an owner, design professional or contrac-
tor, an understanding of the different stan-
dards should be reflected in both your 
proposal and final contract documents.

Green building standards may be estab-
lished through local, state or federal law or 
through adoption of one of the standards 
created by the LEED rating system. The 
LEED rating system, which is the most 
well-known and utilized system, was formed 
to establish a common standard of mea-
surement for the evaluation of sustainable 
buildings. It is the predominant rating sys-
tem that has been adopted on both the 
state and federal level.

Under the LEED system a building can 
qualify for four levels of certification. The 
scale of the four levels of certification, from 
the easiest to the most difficult is Certified, 
Silver, Gold and Platinum. The certifica-
tions are achieved through the accumula-
tion of points, which are awarded based on 
an evaluation of three categories: resource 
and energy efficiency; healthy indoor envi-
ronments; and the use of natural renewable 
resources. 

Regardless of whether the standard is 
established through the LEED rating sys-
tem or by law, the owner, designer or con-
tractor should understand the require-
ments prior to commencing work for a 
project. The various levels of certification 
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and the categories from which points are 
accumulated must be specifically contem-
plated in the final contract documents, as 
well as your proposal. Many credits are 
either obtained in the early phases of the 
project or require significant lead time and 
vast planning. Once a contract is executed 
and a notice to proceed is issued, unfamil-
iarity with the standards and how they are 
achieved can result in unanticipated costs 
or liability.

Green Construction 
Contracts

The AIA created various form construc-
tion contracts that are widely utilized in 
the construction industry as templates. The 
AIA form contracts contain many provi-
sions that address frequent issues which 
arise on a project and which have been 
interpreted by the courts. While AIA form 
contracts provide many benefits to owners, 
design professionals and contractors, they 
do not address the issues specific to green 
construction projects.

One of the primary areas that must be 
clearly identified in the contract docu-
ments is segregating the responsibility for 
documentation and achieving the required 
certification level. The contract documents 
should clearly delineate between design 
responsibilities and construction.  The bur-
den between providing required documen-
tation and the review of the documentation 
should be clear. 

Likewise, the distinction between con-
structing the project per the specifications 
and contract documents and the design of 
them must be unambiguous. The party or 
parties that are responsible for achieving 
certification need to be clearly identified so 
that the risk and potential damages can be 
accounted for in the contract documents 
and establishing the respective contracts’ 
sum.  

Other contract provisions specific to 
green building that deserve special atten-
tion include: the required insurance for 
each party; liability for future loss of certi-
fication; warranties for materials and con-
struction; consequential damages related to 
failure to achieve certification; and owner 
maintenance responsibilities. 

Further, any green construction issues 
addressed in the contract with the owner 
should similarly be addressed in any per-
formance bonds and/or subcontracts. All 
parties responsible for the design and con-
struction of a green building project need 
to understand that business as usual has 

changed and that they must adjust their 
standard contract documents to address 
the changes.

Green Construction Specific 
Materials

Under the LEED rating system, an owner 
can obtain credits by using materials that 
include recycled content, that are made of sus-
tainable plants, or that are located within a 
certain geographic distance. Because of the 
relative infancy of the industry, many green 
materials are hard to find and even harder to 
replace. 

An issue could arise if the specifications 
for the project call for a precise or propri-
etary product but that product is not avail-
able or requires a long lead time. Design 
professionals and contractors should inves-
tigate the availability of green construction 
materials and the replacement or substitu-
tion for such materials and their prices as 
early in the process as possible. 

Further, the use or integration of green 
construction materials into a system may 
void the warranty or guaranty of other 
standard construction materials or systems. 
In any event, until green construction 

materials become commonplace, all impli-
cations related to a material’s usage need to 
be analyzed and addressed.      

Delay Damages
Delays, a potential and costly problem on 

any construction project, are equally prob-
lematic on a green construction project. The 
construction schedule on a green project 
should address delays in achieving certifica-
tion, difficulties in procuring green materials 
and time associated with the installation and 
commissioning of new technology. 

In addition, provisions, such as those that 
allow liquidated damages, state that time is of 
the essence or establish a date certain for cer-
tification should be carefully analyzed and 
considered, depending upon whether you are 
an owner, design professional or contractor. 
Such provisions may require a party to assume 
risks and in turn liability for factors that are 
outside of the party’s control. 

Ideally, a certain amount of delay should be 
expected and accounted for in the construc-
tion schedule and contract documents. The 
contract documents should capture potential 
delay factors, create float for them and allow 
for excusable delay where appropriate. 

The expansion of green construction will 
necessarily cause contract drafting and case 
law to evolve. Like any situation, those owners, 
design professionals and contractors that are 
proactive, educate themselves and contemplate 
the appropriate contract structure and 
provisions will be best insulated and positioned 
for a successful project. As green building 
becomes standardized, so too should your 
evaluation and negotiation of the risks.     •
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