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In what seems like the blink of an eye, 2017 is already gone. One of the biggest 
changes to the Pennsylvania construction industry is now over a year old. That’s 
right, the Pennsylvania Construction Notices Directory—the state-operated construction 
project database that can, under various circumstances, affect the lien rights of owners, 
contractors, suppliers, and subcontractors—went live over a year ago. 

But even after a full year of operation, many in the industry still seem unaware that 
the Directory exists or unsure of how it works. And those who do know about it are 
likely wondering how it has impacted the construction industry in its first year. 
Given the potentially high stakes of not using the Directory, we have provided a 
recap of the essential features of the Directory and how it has been used.

What is the Pennsylvania Construction Notices Directory?
The Directory is a searchable, online database of construction projects. Whether a 
project is registered in it is at the discretion of project owners. An owner’s contractor 
may also register a project if the contractor is an authorized agent of the owner. To 
register a project, owners and contractors can file a “Notice of Commencement” in 
the Directory as long as the project’s costs are at least $1.5 million. When an owner 
or contractor registers a project, all suppliers and subcontractors are required to file 
a “Notice of Furnishing” within forty-five days of either beginning work on or first 
providing materials to the job site. Suppliers and subcontractors that fail to comply 
with the forty-five day Notice of Furnishing requirement forfeit their lien rights for 
the project.
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Brief Note:

We hope that you are having a productive star  
to the new year. In this issue, you will lear  some 
usef l st ategies for buying and selling const ction 
materials and receive an update on the Pennsylvania 
Const ction Notices Director . Don’t miss the Q&A 
with our newly appointed Chief Operating Officer, 
Kathleen Gar it . Please reach out to us if you have 
any questions or would like a specific topic ex lored 
in a f t re issue. Jennifer

Co-Editor-in-Chief

By Kerstin Isaacs

Congratulations to Jonathan Landesman
Congratulations to Jonathan Landesman, 
Co-Chair of the Firm’s Labor & Employment 
Group, who was named a shareholder and 
joined the Firm’s Board of Directors. 
Jon has made significant contributions to 
the Firm’s success and growth over the 
past 15 years. In his practice, he represents 
employers in all types of employment 
litigation matters, including discrimination, 

harassment, retaliation, wrongful discharge, and FMLA cases. 
Jon regularly litigates cases involving non-competition agree-
ments and the misappropriation of trade secrets. He is also an 
experienced labor lawyer. As lead negotiator at the bargaining 
table, he has successfully negotiated collective bargaining 
agreements in a wide variety of industries. Jon also regularly 
counsels employers on day-to-day human resources issues, 
including discipline and termination, wage and hour law, 
employee handbooks, and employment agreements.

Congratulations to Kathleen Garrity 
We are excited to announce that Kathleen 
Garrity, who joined the Firm in 2013 as 
Executive Director, has been promoted to 
Chief Operating Officer. She has over 25 years 
of experience in accounting, operations 
consulting, and auditing in the legal, 
professional services, health care, and 
manufacturing industries. In her new role as 
COO, Kathleen provides leadership to deliver 

the management and vision necessary to ensure that the proper 
operational controls, administrative and reporting procedures, and 
the necessary staffing are in place to effectively grow the Firm. 
Before joining Cohen Seglias, Kathleen was the Director of Finance 
at Ballard Spahr and an auditor and consultant for Arthur Andersen. 
She is a member of the Pennsylvania Institute of Public Accountants 
and the Association of Legal Administrators.

Save the Date! 
10th Annual Labor & Employment Law Seminar
Please join us for our 10th Annual Labor & Employment Law Seminar. 
Our Labor & Employment Group will cover timely topics including 
policy changes under the Trump administration and how the #MeToo 
movement is altering the landscape for employers.

April 26, 2018 – Pittsburgh
May 3, 2018 – Hershey 
May 10, 2018 – Philadelphia 

For additional information and to register, visit cohenseglias.com or 
contact Olivia Paris-Kornilowicz at opk@cohenseglias.com.

Cohen Seglias Named to 2018 Best Law Firm Lists
We are pleased to announce that the Firm has 
once again been ranked by U.S. News – Best 
Lawyers® to the 2018 “Best Law Firms” 
Philadelphia Metropolitan list. Cohen Seglias 
received Tier 1 recognition in Construction Law 
and Litigation – Construction, Tier 2 recognition in 
Labor Law – Management, and Tier 3 recognition 
in Employment Law – Management. 

Kerstin is the Firm’s Marketing Director. 
She can be reached at 215.564.1700 or 
kisaacs@cohenseglias.com.

Allie
Associate Editor

Ashling
Co-Editor-in-Chief
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Use of the Directory to restrict or 
enforce lien rights is somewhat 
limited. A searchable project’s owner or 
contractor can only limit supplier and 
subcontractor lien rights via the Directory 
if the searchable project’s contract 
contains language stating that failure 
to file a Notice of Furnishing will result 
in loss of lien rights, and if the owner 
has posted a copy of the Notice of 
Commencement at the job site. 
Additionally, a supplier or subcontractor 
seeking a lien against a project must 
file a Notice of Furnishing, as specified 
above, and provide an owner with 
notice of intent to file a lien at least 
thirty days before actually filing the lien.

What was the impact of the 
Directory in its first year?

By all appearances, the Directory’s first year of operation was 
a success. As we expected, owners and contractors wasted 
no time in registering projects. As of this writing, we estimate 
that in 2017 over two-hundred projects were registered. 
Given the Directory’s heavy use thus far and the possible legal 
requirements or consequences one could face if one’s project 
is registered, it may be time for you to run a quick Directory 
search to ensure your compliance and protect your rights.

The Directory’s operation also led to a need for contractors to 
“tune-up” their contract documents to reflect the Directory’s 
contractual notice requirement. The statute requires a contract 
to contain language essentially warning suppliers and subcon-
tractors that failing to comply with the Notice of Furnishing 
requirement will result in the loss of their lien rights. By making 
Directory-driven contract revisions, contractors can add 
significant value to their business by ensuring the business’ ability 
to restrict the group of potential lien claimants to only those 
that complied with the Notice of Furnishing requirement.

We believe that the Directory’s operation is also leading to 
an increase in bond claim activity. Though this is difficult to 
assess with certainty, an increase in bond activity is likely 
because the governing statute requires that an owner or 

contractor’s Notice of Commencement filed in the Directory 
contain the name and contact information of any surety 
provides performance or payment bonds and the applicable 
bond numbers. Given the difficulty of obtaining this information 
in private projects not registered in the Directory, and that a 
number of private projects registered in it comply with the 
statute’s surety disclosure requirement and include this 
information, it is reasonable to assume that unpaid suppliers, 
subcontractors, and the like made more bond claims in 2017 
than in previous years.

From a legal perspective, the statute providing for the 
Directory remains entirely intact. In other words, it appears 
that no courts in the Pennsylvania judicial system expanded 
upon or further defined any of the statute’s provisions 
during 2017. This is not surprising to us given that twelve 
months in real time can often feel more like twelve minutes 
in judicial time; however, we anticipate a judicial review of 
the statute in the near future. We believe that the statute 
contains a number of provisions that may need to be 
litigated to determine their true meanings. But until that 
happens, the Directory continues to operate as described.

Conclusion
If you are a player in the Pennsylvania construction industry, 
it is absolutely crucial for you to understand how the Directory 
works and how it can impact your legal rights and remedies. 
Owners, contractors, and subcontractors that fail to register 
projects in the Directory, or do so without proper notice 
language in the project’s contract, can lose the ability to restrict 
the number of possible lien claimants on a given project. On 
the other hand, suppliers and subcontractors on a project that 
fail to comply with the Notice of Furnishing requirement can 
lose their ability to file a lien on the project. 

Throughout the course of 2017, our attorneys became very 
familiar with the nuances of the Directory. If you have any 
questions about how it relates to your construction business, 
feel free to contact us for assistance.

John is a Partner and Chris is an Associate in the Construction 
Group. They can be reached at 215.564.1700 or jgreenhall@
cohenseglias.com or creese@cohenseglias.com.

One Year Later: An Update on the PA 
Construction Notices Directory Continued from Page 1… 

By John A. Greenhall and Christopher C. Reese
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What Every Contractor Needs to 
Know About Withdrawal Liability 
By Jonathan Landesman

If you are a union contractor, you are 
probably making contributions into 
one or more union pension funds 
every month. These pension funds, 
known as multi-employer pension 
plans (MEPs), rely on a number of 
employers paying their share toward 
a common fund. Notably, because 
of the nature of these pension plans, 
many (if not all) of them are under-
funded and do not presently have 

enough assets to cover their expectant liabilities. However, 
despite underfunding, employees are still entitled to their full 
pension benefits. But who is responsible for this unfunded 
amount, and what happens if you exit the fund?

You may be surprised to learn that the contributing employers 
are liable for all of the vested benefits that must be paid, even 
if they leave the pension plan altogether. Put another way, 
the responsibility, or liability, for benefits that the fund cannot 
cover actually belongs to the employers paying into the fund. 
Each employer owns a proportionate share of the unfunded 
liability, and that share is referred to as “withdrawal liability.” 

1. What is Withdrawal Liability?
Withdrawal liability exists for all employers who contribute to 
underfunded MEPs. Under withdrawal liability rules and federal 
law, an employer who experiences a “triggering event” (such as 
a ceasing to contribute to the MEP due to leaving the fund, clos-
ing down, going out of business, etc.) has to continue to make 
payments to the fund to cover their proportionate share of the 
unfunded liability. Withdrawal liability essentially acts as an exit 
fee, which requires you, the employer, to pay a share of the pen-
sion plan’s future benefits which have not already been funded 
by previous contributions or investments. This way, the fund is 
covered for the benefits that need to be paid out. Thus, even if 
you end your relationship with the fund and you are “current” in 
your monthly contributions, you may still be on the hook for your 
proportionate share of the unfunded amount. Upon withdrawal, 
the plan determines the amount of an employer’s liability, notifies 
the employer of that amount, and collects it from the employer.

2. When Do You Need to Worry?
Withdrawal liability can be triggered when an employer shuts 
down or has a substantial reduction in business operations. 
Unfortunately, this is true even when the reasons for closing 
are primarily financial. A pension fund can even assess with-
drawal liability when employees vote to change or decertify 
their union. Common events that can trigger some form of 
withdrawal liability include, but are not limited to, the sale of 
the business, a sale of assets, substantially downsizing, going 
non-union, moving the business, closing the business, or the 
termination of the Collective Bargaining Agreement (CBA). 
Typically, a withdrawal is classified into one of two types:

A. Complete Withdrawal — A complete withdrawal from a plan 
is when the contractor permanently ceases to have a current 
financial duty to the fund. This can occur when (1) the employer 
permanently ceases all covered operations under the plan (i.e., 
closing up shop) or (2) the employer permanently ceases to have 
an obligation to contribute (i.e., terminating the CBA). 

B. Partial Withdrawal — Partial withdrawal can occur when 
there is a substantial decline in the obligation to contribute, 
including layoffs, plant or warehouse closures, sales, or even 
changes in the CBA. In the building and construction industry, 
a 70% base unit decline in contribution will be considered a 
partial withdrawal. Partial withdrawal may also occur when 
an employer no longer has contractual obligations under one 
or more, but not all of the CBA’s, and continues to perform 
the same type of work within the jurisdiction of the CBA. 
Additionally, a “facility take-out” may also trigger partial with-
drawal liability, where the employer no longer has an obligation 
to contribute for the work at some, but not all, of its locations 
but the employer continues to perform work in at least one 
location where the contractual obligation to contribute exists. 

3. The Construction Industry Exemption
There is a special rule applicable to “building and construction 
industry” employers. Under the exemption, if 

 1.  the employer does not perform the same work in the 
same geographic jurisdiction; or 

 2. resumes such work within five (5) years;

there is no withdrawal liability when the employer’s 
contributions end. Thus, if a contractor ceases operations 
for a full five years, they can avoid paying the withdrawal 
liability. This can be useful when going out of business. 

4. Conclusion
Unfortunately, if you contribute to an MEP the actual amount of 
withdrawal liability you are responsible for may be out of your 
control. However, there are steps employers can take to have 
a better sense of their potential liability, and to be aware of any 
changes to that amount. 

As an employer, you have a legal right to request from the plan 
an estimate of your potential withdrawal liability. Sending a letter 
to each MEP in which you contribute requesting an estimate 
or assessment of your potential liability can keep you aware of 
what you might owe. 

It is important to be aware of your obligations under your pension 
plan, and what can trigger your withdrawal liability, in order to 
make financially sound business decisions going forward.

Jon is a Partner in the Labor & Employment Group. He can be 
reached at 215.564.1700 or jlandesman@cohenseglias.com.

This article was originally published in the August 2017 edition of the Utility 
and Transportation Contractor Association’s Magazine.



cohenseglias.com

5

Virtually every transaction for the sale 
of construction materials involves an 
exchange of the contracting parties’ 
respective terms and conditions, along 
with several documents including credit 
applications, price quotes, purchase 
orders, order acknowledgments, and 
invoices. At some point during the 
sale process, parties will likely send or 
reference forms containing standard 
terms and conditions. Because these 
terms are usually peripheral to the 
transaction and often considered to be 
boilerplate, they are rarely discussed 
and frequently overlooked. 

When a dispute arises, however, the 
parties’ terms are thrown front and 
center. When faced with two different 
sets of terms, a judge or arbitrator 
must determine which party’s terms 

are the controlling language of the parties’ contract. This sorting 
process is known as “the battle of the forms” and can 
dramatically affect the outcome of the dispute. 

For example, a material supplier’s terms might disclaim all liability 
to the purchaser except for the replacement of defective materials, 
which means a contractor might be unable to recover damages 
for delays caused by late deliveries. Likewise, a contractor’s 
standard terms might allow it to cancel orders up to the last 
minute, even if the materials were specially fabricated for the 
job. Standard terms might also require lawsuits to be brought 
in a particular state, which may be inconvenient and expensive 
for the other party. Or the terms might bar lawsuits altogether, 
instead requiring binding arbitration or mediation. In short, the 
party that wins the battle of the forms will have a significant 
advantage in any dispute that arises from the contract. 

In almost every state, the Uniform Commercial Code (UCC) 
(or some variation of it) provides the rules that govern a court’s 
battle of the forms analysis. The UCC rules take into consid-
eration the content of the parties’ terms, the timing of their 
exchange, the communications between the parties, and the 
conduct of the parties. The outcome often turns on factual 
nuances that vary from case to case and may have initially 
received little thought from the parties. As a result, contractors 
and their suppliers are frequently rolling the dice when it comes 
to protecting themselves in the event of a dispute. 

We offer two suggestions you can easily implement to minimize 
your company’s exposure to onerous terms and maximize the 
effect of your preferred terms.

The first and most important step for controlling the battle of the 
forms is to include a copy of your terms with the first document 
you send to your counterparty. This will not guarantee that all of 

your terms are included in the contract, but it will ensure that no 
contract is formed before you send your terms. For suppliers, 
the first document might be a price quote or a credit application. 
For contractors, it would probably be a purchase order. By way 
of example, suppose a supplier sends a price quote and a copy 
of its terms to a contractor and the contractor sends back a 
purchase order that only addresses the price and quantity of 
materials. Even if the contractor sends its terms at a later date, 
a court would probably find that a contract had already been 
formed under the supplier’s terms. By sending the purchase 
order without objecting to or countering the supplier’s terms, 
the contractor creates the impression (intentionally or otherwise) 
that it wants to proceed with the deal and that the supplier’s 
proposed terms are acceptable. On the other hand, if the 
contractor sends back a purchase order along with a copy of 
its terms, there is an increased likelihood that the contractor’s 
terms will be included in the contract. In short, it matters little 
what your terms say if you send them too late. The longer you 
wait, the more likely it is that you will be at the mercy of the 
counterparty’s terms.

The second key for controlling the battle of the forms is to 
state on all of your standard documents (and in your terms and 
conditions) that your assent to any deal is expressly conditioned 
on the acceptance of your terms. This is particularly important 
when the contractor and supplier both send their standard 
terms in a timely manner and then complete the purchase 
without further negotiation of those terms. If only one party 
makes its assent expressly conditional on its terms, there is a 
much greater possibility that a court would find the contract to 
include only that party’s terms. If both parties make their assent 
expressly conditional, then the contract will consist of the terms 
that both parties agree on, and any gaps will be filled by the 
default provisions of the UCC. Thus, by including “expressly 
conditional” language in your standard terms and other forms, 
you can establish a baseline level of protection against your 
counterparty’s onerous terms and you will increase the chance 
that your terms will control.

While the battle of the forms is frequently overlooked, it has a 
significant impact on disputes that arise from contracts to buy 
or sell materials for construction projects. By simply making a 
habit of sending your terms early and ensuring your assent is 
expressly conditioned on those terms, you will minimize your 
exposure to burdensome terms and maximize the effect of 
your preferred terms.

Tony is a Partner and Jeff is Associate in the Construction 
Group. They can be reached at 215.564.1700 or tbyler@
cohenseglias.com and jjakob@cohenseglias.com. 

re included in the contract, but it will ensure that no 

Strategies for Buying or Selling 
Construction Materials 
By Anthony L. Byler and Jeffrey E. Jakob
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Has the Government “Waived” 
Goodbye to Strict Compliance with 
Your Contract Specifications?
By Maria L. Panichelli and Alissandra D. Young

Good news for federal construction 
contractors: a recent Armed Services 
Board of Contract Appeals (Board) 
decision confirmed that waiver 
defenses can defeat government 
demands for strict compliance 
with contract requirements. On 
December 19, 2017, the Board 
found in Appeal of American West 
Construction, LLC that the United 
States Army Corps of Engineers 
(Corps) had effectively waived the 
right to enforce a construction 
contract specification. This meant 
that the government could not 
recover from the contractor the 
difference in the price it paid for the 
original specification and the lower 
amount spent by the contractor to 
perform the deviation. In a world 
where the government often has 

the right to strictly enforce contract requirements and hold 
contractors financially responsible for any deviation, this 
decision is a big win for construction contractors. 

The solicitation at issue in Appeal of American West 
Construction sought proposals for the construction of 
bridges over certain irrigation canals in El Paso County, 
Texas for the Corps. The solicitation specified that the 
contractor should build temporary bridges to access 
the construction site and then remove those temporary 
bridges after the permanent bridges were finished. One 
offeror, American West Construction, LLC (American 
West), believed it would be less expensive, faster, and 
safer to access the site via a levee, rather than building 
temporary bridges. However, to use the levee, American 
West had to apply for an easement from a local water 
district and obtain the necessary permits. Those items 
were not finalized in time for the levee plan to be incorpo-
rated into American West’s response to the solicitation. 
Accordingly, American West’s proposal and price included 
the construction of the originally-contemplated temporary 
bridges, rather than the use of the levee. American West 
ultimately received a contract award and was directed to 
proceed with the work outlined in its proposal, including 
construction of the temporary bridges. 

However, after receiving the contract award, American 
West obtained the permits necessary to access the levee. 
It scrapped the construction plan laid out in its proposal 
and proceeded to access the construction site through 
the levee without building the contractually-mandated 
temporary bridges. American West liked this substantially 

cheaper plan — what contractor doesn’t like an increased 
profit margin? The Corps, however, disagreed. 
Because it had never approved this deviation from 
the contractual specifications, the Corps asserted a 
claim against American West for the difference in cost 
between the construction of temporary bridges, and the 
use of the levee — a difference of approximately $40,000. 

At first glance, it might appear that the government had a 
fail-proof argument. As any experienced federal contractor 
will tell you, the government may require strict compliance 
with terms of a contract, even if other methods of performance 
are more efficient. Moreover, if a contractor does not fulfill 
its contractual requirements, the government is entitled to 
adjust the contract price downwards and, further, may 
withhold payments to the contractor to set off the price 
difference of the alternate work. But — as American West 
made clear — sometimes, the government’s conduct during 
contract performance may amount to a “waiver,” which 
releases the contractor from strictly complying with its 
contractual requirements, even absent explicit approval from 
the government. American West also made it clear that the 
government may be prohibited from seeking compensation 
for the difference in price from a contractor. 

So how do you, as a contractor, know when strict compliance 
is required and when the government’s conduct has amounted 
to a waiver? The answer depends on the specific facts of each 
case, but there are a few key points to keep in mind. Generally 
speaking, when: (1) the government is aware of the contractor’s 
deviation, but (2) fails to demand strict compliance for (3) an 
extended period of time, such that (4) the contractor reasonably 
believes compliance is not required, the government has likely 
waived its right to demand strict compliance later. 

For example, in the American West case, the government 
was made aware through a submittal that American West 
planned to access the site via the levee rather than using 
temporary bridges. Although the Corps never explicitly 
approved the plan to use the levee, it also never explicitly 
rejected it. For four months, the Corps regularly had 
personnel onsite observing the use of the levee, noted 
in several construction meeting minutes that American 
West obtained the necessary permits to use the levee, 
and approved and made progress payments, all without 
raising any objection to the levee. The Board reasoned that 
this conduct led American West to reasonably believe that 
the Corps no longer required the temporary bridges to be 
built. Accordingly, when the Corps later sought reimburse-
ment for the difference in price, it was too late. The Board 
held that the Corps’ conduct had already waived strict 
compliance. The agency, therefore, had no right to pursue 
recovery from American West, even though American 
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Q:  Tell us about the vision for the Firm. Where will Cohen Seglias be in five years?
A:   Over the last few years we have undertaken a strategic planning process. We sought input from 

Partners on who we are and where we are going and created a plan to get us from today to 
tomorrow. We all agreed that we want to grow the Firm – particularly in geographies other than 
Philadelphia. Also, while we will remain focused on the construction industry, we realize that we 
have grown in depth and breadth and are now able to provide services to many middle market 
clients in areas other than construction. Over the next five years, we plan to strengthen these other 
practice areas to become a full service firm for the privately-owned middle market client. We are 
also going to be on the lookout for talent and practice areas to help us grow and support our clients.

Q:  What are some of the technology improvements you are implementing and how will 
they benefit our clients? 

A:  Technology is always changing and providing us with opportunities to be more efficient and 
accurate. The end goal of any technology we implement is to improve our ability to provide 
our clients with better services.

  In 2017, we purchased a cutting-edge eDiscovery platform and are now in the process of training 
our lawyers and litigation support personnel on the program. The platform has smart search 
capability and artificial intelligence. Rather than taking a linear approach to our searches, it allows 
us to cull through large amounts of data more quickly and accurately. This software will expedite 
document review and give us more time to focus on the issues in the documents.

  We are also rolling out a new tool that will assist in research. This tool allows us to search outside 
legal literature at the same time we search our internal documents. This will make us more 
efficient and will translate into more time spent building support for our clients’ positions.

  We are also getting ready to roll out a piece of software that will keep our friends and clients better 
informed about Firm news and events. Not only will our emails look more sophisticated and be more 
user-friendly, the software will streamline the registration process for events and send automatic 
event reminders. It will also allow attendees to add an event to their calendars directly from the email.

Q:  In your time at Cohen Seglias, what has been most surprising to you? 
A:   One of the things that has been most surprising to me is the energy of this Firm. Although the 

Firm is 30 years old, many of the founders are still here working every day to make it a better 
place for lawyers and staff. I think that there is something special about working with the Firm’s 
first generation — there is a pride and ownership that is different than companies that have been 
around a long time. Firm management and Partners actively look for suggestions from everyone 
about things we can do to deliver enhanced services to our clients and to make Cohen Seglias 
a better place to work. I have also been pleasantly surprised by how quickly we as a Firm have 
been able to create change. Firms our size are more nimble, able to make decisions faster, 
and get things implemented. Over the past four years that I have been here, the Firm has 
implemented many initiatives because we pull together and focus on the task at hand. 

Q:  What key challenges do you face as COO? 
A:   The biggest challenge that most law firm COOs face is figuring out how to keep up with the rapid 

pace of change in the legal industry. Technology is changing the way we define an office and 
the way we all work. Clients are asking for more transparency in everything we do and want us 
to be experts in their business issues. Some services formerly performed by law firms can now 
be conducted by those outside the legal industry. Lawyers are thinking and acting more like 
business people. Managing and balancing all of those factors and trying to stay ahead of the 
curve is quite a challenge and one that we embrace as we move forward.

Q:  What is the best part of your job? 
A:   The best part of my job is that no two days are alike and I get to work with an amazing group of 

people every day.  

Kathleen is the COO and can be reached at 215.564.1700 or kgarrity@cohenseglias.com.

Q&A with Kathleen Garrity
The marketing department recently sat down with the Firm’s new Chief 
Operating Officer, Kathleen Garrity. While Kathleen has been with the 
Firm for four years as Executive Director, she was promoted to Chief 
Operating Officer effective January 1, 2018, a position new to the Firm.  

West had admittedly deviated from 
the contract specifications. This 
meant that American West did not 
have to pay the Corps the $40,000 
it saved by using the levees. 

So what does this mean 
for you?
Federal contractors should be 
aware that, while deviation from 
contract specifications is never 
ideal, you are not necessarily 
without defenses if deviation has 
already occurred. If the government 
has implicitly accepted your work, 
observed but failed to object to 
your work, or engaged in any other 
conduct that has led you to rea-
sonably believe that it has waived 
the contractual requirements from 
which you deviated, you may be 
able to defeat a claim against you. 
That said, while this is certainly a 
helpful decision for contractors, it 
is important to remember that the 
availability of a successful waiver 
argument depends on the specific 
circumstances of your case. It is 
still best practice to ensure the 
government provides explicit 
approval for deviations to contract 
specifications. If you are a contractor 
facing government claims for 
reimbursement for your deviation 
from contract requirements, be 
sure to contact a legal professional 
to determine whether a waiver 
defense applies to your situation.

Maria is a Partner and Ali is an 
Associate in the Federal Contracting 
Group. Maria can be reached at 
215.564.1700 or mpanichelli@
cohenseglias.com and Ali can be 
reached at 202.466.4110 or 
ayoung@cohenseglias.com.
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