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Pennsylvania now imposes new employee eligibility
requirements for construction-industry employees
By Lisa M. Wampler

Since the enactment of the Immigration
Reform and Control Act of 1986, every
employer in the country has been
required to complete and retain a
Form I-9 for every employee hired
after November 6, 1986 to confirm an
employee’s citizenship/immigration
status. With respect to construction
employers on public projects in
Pennsylvania, similar eligibility
requirements have existed since the
Commonwealth’s passage of the
Public Works Employment Verification
Act, 43 P.S. § 167.1, et seq., in 2013.

Under this piece of legislation, a
construction employer is required to
use the E-Verify Program to verify the
employment eligibility of each new
employee hired after January 1,
2013 within five business days of the
hire. E-Verify is a web-based program
administered by the U.S. Citizenship
and Immigration Services and the
Social Security Administration that
allows employers to electronically check
an employee’s work authorization.

Starting on October 7, 2020, all
construction-industry employers in
the Commonwealth are now required
to utilize the E-Verify system to
confirm that new hires are eligible for
employment in the United States
regardless of project sector. The
Pennsylvania Construction Industry
Employee Verification Act (Act 75)
applies to all construction industry
employers who conduct business in

the Commonwealth of Pennsylvania
and employ at least one employee in
the Commonwealth. This requirement
applies to subcontractors at all tiers,
as well as staffing agencies who supply
workers to the construction industry.

Act 75 defines the construction
industry as those who:

Engage in the erection, reconstruction,
demolition, alteration, modification,
custom fabrication, building, assembling,
site preparation and repair work or
maintenance work done on real
property or premises under a contract,
including work for a public body or
paid for from public funds.

If an employer falls under the
purview of Act 75, said employer is
required to match the information
from the employee’s Form I-9 with

that on the E-Verify system. Once
verified, the employer is required to
maintain a record of such verification
for the duration of the employee’s
employment, or three years, whichever
is longer.

The Department of Labor &
Industry’s Bureau of Labor Law
Compliance is responsible for
enforcing the provisions of Act 75.
The Department has the authority to:

1. Enter and inspect the place of
business or place of employment at
any reasonable time for the purpose of
examining and inspecting records of
the employer that in any way relate to
compliance with the Act;

2. Copy any and all records as
Labor & Industry may deem necessary
or appropriate;

3. Require from the employer a full
and accurate statement, in writing, of
the employer’s work verification
process; and

4. Interrogate persons to determine
whether the employer is in compliance
with the Act.

A violation of Act 75 carries with it
a number of penalties. First time
offenders will receive a warning and be
required to terminate all unauthorized
workers. Second and subsequent
violations will result in prosecution by
the Pennsylvania Attorney General’s
office. Such employers may be put on
probation for three years and will be
required to file quarterly reports
confirming the verification of all new
hires. If the employer fails to comply

with the terms of probation, the
employer’s license(s) to do business
(which by definition includes articles
of incorporation) can be suspended
through the Attorney General until the
employer complies. For repeat violators,
the court can order suspension of
licenses to do business for at least a
year and up to permanent revocation. 

Contractors and subcontractors
may be able to avoid these penalties if
they establish that they used the E-Verify
system in good faith. In addition,
under Act 75’s “safe harbor” provision,
a contractor can avoid secondary
liability for its subcontractors’ violations
if the contractor requires compliance
with Act 75 in its subcontracts. In
addition to including a provision that
terminates the subcontract if a
court orders sanctions against the
subcontractor for an Act 75 violation,
a contractor must also obtain written
verification from the subcontractor
that it is aware of the provisions of Act
75 and is responsible for compliance.

Lastly, the Act provides protections
for employees who have been involved
in an Act 75 inquiry. Specifically, the
Act prohibits a construction industry
employer from discharging, threatening,
or otherwise retaliating or discriminating
against an employee because the
employee participated in an investigation,
hearing, or other inquiry under the
Act, or made reports or complaints
regarding violations of the Act to the
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area may not even hit $3 billion for
the year.  

Buoyed by incredibly low interest
rates, the month of July did show a
rebound for Pittsburgh commercial
construction starts. In a Pittsburgh
Business Times article highlighting
the Dodge Data & Analytics, the
monthly construction value for July
reached $77,005,000 in dollar value,
which represented a two percent increase
over July 2019 for nonresidential
construction. Hopefully the trend shown
in July for commercial construction
continues throughout 2020.  

Despite the difficulty currently
facing our industry, it is a great honor
for me to serve as the chair of the
Construction Law Section. I am
grateful for those who have preceded
me in this position for all their efforts
to grow the section into what it is
today – a friendly group of construction
practitioners who want to learn from
one another and seek to grow profes-
sionally. This year, the construction
section will focus on the evolution of
our industry and our practice area in
response to the COVID-19 pandemic.
Our monthly meetings will continue to
include a presentation that will foster
discussion among our members,
building on our desire to grow and
learn from one another. Each month
we will also discuss recent appellate
decisions and pending legislation that
impact our practice.  

Resourcefulness and resilience in
the face of adversity is fundamental to
our culture as Pittsburghers. The
COVID-19 pandemic has offered
challenges to our industry and our
practice, but I am hopeful that our
section will continue to serve as an
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asset and resource to our members
even in these difficult times. n

one of the subcontractors was sent the
Zoom link, logged in and I put him in
his company’s break room when I felt
that his project manager was not
appreciating the risk to the company
of not making an additional contribution
to the settlement.  

Sixth, and related to the last point,
there will be hybrid in-person and
online mediations where some or most
of the participants are together in
person and other participants, such as
high level executives, adjusters for
carriers or expert witnesses, are
brought into the discussion by online
video from the very outset of the
mediation. This will save costs and
enable more effective mediations.

To close, the advent and use of
online mediations has been greatly
accelerated due to the pandemic, they
are here to stay and they are going to
become far more prevalent. n
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employer or a governmental authority.
Employers should take note that an
employee who believes they have been
a target of retaliation or discrimination
has three years to seek redress, which
includes filing an action in the Court
of Common Pleas for reinstatement
or restitution. n

Lisa M. Wampler is a Partner in the
Construction Contracts & Risk Management
Group at Cohen Seglias and is the
Managing Partner of the firm’s Pittsburgh
office. With an active and diverse
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construction litigation practice, she
represents owners, general contractors,
construction managers, and the different
trades in complex matters involving all
phases of the construction process. Lisa
can be reached at 412-227-5948 or
lwampler@cohenseglias.com.

longer stabilized may be entitled to an
additional reduction until stabilized.

As an example, consider a shopping
plaza which typically was considered
to be stabilized when it was 85%
occupied, prior to COVID-19. By
January 2021, shopping centers may
be looking at an entirely different
ratio with more vacancies. Decreased
occupancy rates at the property at
issue and the overall market are just a
couple of factors that will help property
owners obtain lower property tax bills.

What will the future hold?

The days to come, more than ever,
are uncertain, but it appears that the
impacts of COVID-19 will be felt long
after the current wave of infections
dissipates. Experts warn of a potential
second wave of cases, and government-
mandated measures like reduced
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capacities, mask use, and social
distancing are likely to continue for
some time. In the same period, small
business owners and large retail
establishments alike may be hesitant
to open new stores.

Property owners are seemingly getting
hit on all sides, so any potential benefit
must be explored. There is a real
opportunity to reduce property tax bill
in this environment, but it may require
property owners to file a 2021 tax
appeal ASAP if they want to preserve
a challenge to next year’s assessed
value.

In Allegheny County, 2021 annual
tax appeals can be filed between
January 2021 and March 2021.n

Jason M. Yarbrough is a partner with
Pittsburgh-based law firm Meyer,
Unkovic & Scott LLP. He is chair of the
firm’s Real Estate Litigation Section,
and frequently represents clients in
property tax assessment appeals and
exemption proceedings, as well as a
number of commercial real estate and
construction law matters. He can be
reached at JMY@MUSLAW.COM.
Reproduced with permission from
Bloomberg Tax & Accounting. Published
July 14, 2020. Copyright 2020 by The
Bureau of National Affairs, Inc. (800-
372-1033) pro.bloombergtax.com.
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